BIG GIG

INSIDE

NOW HIRING

Summerfest is about
to start. Find out more
about the headliners,
such as Bruno Mars,
and other acts / E1

Look for plenty
of deals to clip

Jobs openings are on
the rise. See what’s out
there in the biggest
employment section
of the summer / G1

COUPON S
AVINGS

CO

FOUNDED
1853

COUPON S
AVINGS

Appleton

|

Sunday, June 22, 2014

Fox Cities, Wisconsin

SUNDAY
A WEEK IN THE LIFE OF GITMO PRISON
CAMP
COUPON S
AVING

PAGE B1

S

COUPO

Judge
slams
police
conduct

WATCHDOG REPORT

‘GOING
WASHINGTON?’
COUPON S
AVINGS

SOME WISCONSIN
REPRESENTATIVES SPEND LITTLE
TIME IN THEIR HOME STATE

Confession, key
evidence thrown out
in fatal stabbing case
By Ariel Cheung

REPORTING THE STORY

Post-Crescent Media

APPLETON — Outagamie
County Judge Mark McGinnis
didn’t mince words in handing
down a key ruling in a Grand
Chute homicide case this past
week.
“I’ve never seen a case, been
part of a case or heard of a case
that’s worse than this in terms
of what the police officers did in
interrogation
room,”
that
McGinnis said of the investigation that led to charges against
Mastella Jackson, a 36-year-old
Appleton woman
accused of fatally
stabbing her husband,
Derrick
Whitlow, at a motel in February
2012.
“I think this is a
Jackson
textbook case of
what not to do if
you want to be doing good police
work.”
McGinnis heavily criticized
the Grand Chute Police Department before ruling that nearly
all of Jackson’s eight-hour interview was inadmissible because
police violated her Fifth
Amendment rights by not reading a Miranda warning within
the first hour of the interrogation. The judge said police also
violated a state law requiring
that interrogations of those who
are in custody be recorded.

Rep. Tom Petri, R-Fond du Lac, spends more time at his $2.5 million home in
Washington than he does in Wisconsin. Gannett Washington Bureau

W
By Donovan Slack

| Post-Crescent Media Washington bureau

ASHINGTON — Congressman Tom Petri has a
routine when he touches down at General
Mitchell International Airport in Milwaukee —
he heads straight to the booths across from the
terminal to pick up a rental car.
That’s because the vehicle he owns is garaged in Washington, D.C. — where his wife
lives, where he claimed a primary residence for tax purposes
for years, and where Wisconsin election officials mail him absentee ballots.
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SECOND OF TWO PARTS
Post-Crescent Media reporter Ariel
Cheung is examining two murder
cases in which missteps by police
have jeopardized the cases. For a
link to Friday’s story about the Lara
Plamann murder investigation click
on this story at postcrescent.com.
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Members of Congress are not
required to report trips home so there
is no readily available public data
showing how much time they spend
in their districts, a factor constituents
often use to judge how well they’re
represented in Congress.
To determine how much time Wisconsin members spent in the state for a
Gannett Wisconsin Media Investigative Team report, its Washington
bureau analyzed quarterly House and
Senate spending records, which detail
travel expenses, among other costs.
For each member, travel expenses
and dates were input into computer
spreadsheets that allowed the
calculation of days spent in Wisconsin.
Travel days were split — half in
Wisconsin and half in Washington.
The resulting travel schedules were
submitted to each member’s office,
which verified their accuracy.
In some cases, member’s staffers
augmented the analysis by providing
full flight schedules, which Gannett
verified with congressional voting
records and public announcements
about in-district events that showed
where members were during a given
date range.

FIRST OF TWO PARTS
COMING MONDAY: Lawmakers face
“Going Washington” balancing act.

MORE ONLINE
Review more about how your
congressional representatives spend
their time, at postcrescent.com.
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Police
Continued from Page A1

As a result, Jackson’s
confession and key evidence will not be used
during her trial, a major
blow to the prosecution.
Jackson’s trial is set to begin July 7.

Police insist rights
not violated
Since
September,
McGinnis has listened to
testimony from investigators during pretrial
hearings and reviewed
video and transcripts
from Jackson’s Feb. 21,
2012, interview with police. District Attorney
Carrie Schneider conceded that Jackson’s rights
were violated, but said
the error occurred later
in the night.
“The first time I read
that transcript, I’ll never
forget how appalled I was
and how upsetting it was
that this stuff was taking
place in today’s world,”
McGinnis said. “There’s
no doubt in my mind — especially after watching
the video and observing
Ms. Jackson in obvious
pain and discomfort —
that not only did Ms.
Jackson feel she was not
free to go, but a reasonable person would feel
they would not be free.”
Before police are required to issue a Miranda
warning, a suspect must
be under interrogation
and in custody. Depending on the the length and
purpose of the interrogation and the degree of restraint, custody is defined as a reasonable person considering herself
not free to leave.
Once someone is in
custody and being interrogated, police are required to read a Miranda
warning to explain the
person’s right to an attorney and to not self-incriminate — constitutional rights McGinnis said
police “intentionally, flagrantly and recklessly”
violated in the Jackson
case.

‘No crystal clear
factors’
The issue is complex,
with “amorphous” case
law blurring the lines of
what is considered custody, said Daniel Blinka, a
Marquette
University
law professor.
“Once cops say the
magic words, ‘You are under arrest,’ then you’re in
custody. If they cuffed
her or pointed guns at her,
that’s use of force,” he
said. “But beyond that,
it’s all a totality of the circumstances. So there is,
unfortunately, no crystal
clear list of factors.”
During five hearings
over the past nine
months, Grand Chute investigators maintained
that Jackson was not in
custody until 12:39 a.m.,
because she was told at
the beginning of the interview she was not under
arrest and was free to
leave at any time. Officers who testified said it
was a complex issue and
refused to acknowledge
potential violations of
Jackson’s rights.
“I’m somewhat offended by officers coming to court, raising their
hand to testify and trying
to suggest that in a murder case (where) she’s
asking to leave and
they’re not answering her
questions on that issue,
that she was truly free to
leave,” McGinnis said. “It
reduces their credibility
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in my eyes, and I find that
troubling.”
Schneider and Grand
Chute Police Chief Greg
Peterson declined comment, saying it would be
inappropriate to discuss
the matter while the case
was ongoing.

Judge strikes hours
of interrogation
One hour into the Feb.
21 interview, Jackson
said she was exhausted
and her stomach was
starting to hurt, according to the transcript
McGinnis quoted in issuing his decision.
“Can I go home right
now, please? I don’t want
to talk,” Jackson said at
7:25 p.m. In the following
hours, she made similar
remarks, and officers responded by either ignoring the request or offering alternative remedies
such as cigarette breaks
or driving her home to retrieve stomach medicine.
Blinka said “the whole
theory of interrogation is
you isolate people and
you play on their vulnerability.”
“If I’m a cop and I’m
giving somebody their
Miranda rights, the last
thing I want a person to do
is exercise those rights,
because I want to talk to
her. What they’re doing is
playing the odds,” he
said.
The Wisconsin Department of Justice dictates
that when a person clearly expresses a desire to
stop talking, the interview must cease — although police can ignore
an ambiguous reference.
McGinnis ruled that
Jackson’s question was a
clear assertion of her
right to silence.
Six hours after police
began questioning her,
Jackson was informed
that she had that right.
“Technically, I can’t
get into a lot of stuff with
you until I advise you, and
you can decide whether
you want to talk or not,”
Detective Brad Kuehl
said. “Because I can’t violate your rights, you
know what I mean?”
McGinnis said the
comment shocked him.
“When I listened to
that, I almost fell out of
my chair,” McGinnis
said. “There was six
hours where they went
through ‘a lot of stuff.’
Where was the concern
for her rights during any
of those six hours?”
“Some
defendants
may be smart and conniving, and as you watch the
interview, this was anything but that,” McGinnis
said. “This was a genuine
feeling that an individual
was told for the first time
that you have all these
rights, and she was basically saying, ‘What the
hell? Why didn’t you tell
me this earlier?’”

‘Fruit of the
poisonous tree’
Although
Jackson
agreed to waive her
rights at 12:39 a.m. and
a
statement,
make
McGinnis said her confession was a “fruit of the
poisonous tree” and
wouldn’t be allowed into
the trial.
“Given
everything
that was going on ... by
that time, she truly did
not have a choice,” he
said. “The officers in this
case created an extremely coercive environment
that led to Ms. Jackson’s
comments, and that is
something that can’t be
allowed to have an impact
upon the case.”
McGinnis took issue

DO YOU KNOW YOUR RIGHTS?
» The Fifth Amendment provides the right to not
self-incriminate in criminal matters. The Sixth
Amendment dictates that a person has a right
to have an attorney present during an
interrogation.
» In 1966, the U.S. Supreme Court ruled in the
Miranda v. Arizona case that required police to
read a warning to a suspect if they are in custody
and being interrogated. That warning is often
referred to as a Miranda warning.
» There are four parts to a Miranda warning: A
right to remain silent; that anything said during
an interview can be used in court; the right to an
attorney; and the right to have an attorney
appointed if one can’t be afforded.

WHEN IS THE WARNING REQUIRED?

» You are considered in custody when a
reasonable person in your position would not
feel free to leave. Factors in determining this
include the purpose, place and length of the
interrogation and the degree of restraint
(whether the person is handcuffed or frisked and
if they’re taken to a police station or vehicle).
» Whether you or the officer considers you to be
in custody is not a deciding factor for a judge.
» A person is not in custody if an officer tells
them at the beginning that he is not under
arrest and free to go. This is true even if the
officer intends to ultimately arrest you.
» An interrogation is defined as “express
questioning aimed at securing a confession or
admission.” If a person is subjected to words or
actions that are reasonably likely to result in an
incriminating response, that is considered an
interrogation.
» When officers temporarily detain someone
for investigative purposes, the person is not
considered in custody, with the exception of
unusual circumstances like drawn weapons or
handcuffing. This includes traffic stops.

WHAT ELSE SHOULD YOU KNOW?

» If you assert your right to an attorney and are
released from custody, police must wait two
weeks before they can re-initiate the
interrogation.
» Asserting your right to silence or right to
an attorney must be clearly expressed; silence
alone is not enough. Police can ignore an
ambiguous wish to remain silent or reference
to an attorney (such as, “Do you think I need an
attorney?”) and can proceed with questioning.
If it is clearly expressed, the interrogation must
cease.
» Family members or an attorney cannot invoke
your right to silence. It is a personal right that
only you can assert.
» After a person asserts his right to silence, police
can re-interrogate him, as long as they wait two
hours, provide a fresh Miranda warning and
receive a clear and voluntary waiver.
» After a person asserts her right to an attorney,
police cannot re-initiate any interrogation while
the person is in continuous custody without an
attorney present.
» A waiver of your rights is only valid if it is freely
given and not the product of intimidation,
coercion or deception by police.
Source: Wisconsin Department
of Justice Miranda primer (Revised)

with the nature of the interrogation, criticizing
police for not recording
conversations with Jackson and for asking her to
sign over rights to her
children while still claiming she wasn’t in custody.
State law requires officers to record custodial
interrogations of suspects. McGinnis said officers discussed the case
and Jackson’s children
with her during cigarette
breaks and rides to and
from her house, which violated the law.
“The fact that those
things weren’t recorded
is just as troubling and
concerning,” McGinnis
said. “There were various
excuses offered by the officers. None of them are
sufficient.”
During a pretrial hearing, an Appleton police
sergeant who assisted
with the investigation

TIMELINE OF POLICE INTERVIEW
WITH MASTELLA JACKSON
Feb. 21, 2012, 4 p.m.: Police find Mastella Jackson at her
residence with her 11-year-old son. She agrees to go to the
Grand Chute Police Department to talk with investigators and
is frisked and placed in the back of a police vehicle. Her son
is transported in a separate vehicle. Jackson later said it was
at this point she should be considered to be in custody.
6:24 p.m.: Jackson is placed in the police station’s interview
room, which is equipped with a camera that automatically
starts recording when the lights are turned on. A detective
informs her that she is not under arrest and is free to leave
at any time.
6:59 p.m.: Investigators ask Jackson about the time of an
earlier appointment, and she allows them to check her
cellphone’s calendar for the time. Officers also look at her
phone records, which the judge said was a violation of Jackson’s
right to privacy, since they didn’t have her consent or a warrant
to search the phone.
7 p.m.: Jackson asks officers, “Can we do this another time?”
She says she is exhausted and in pain, but an officer cuts her off
and offers her a cigarette break. When Jackson asks again if she
can leave, another investigator says he’ll be right back and
leaves the room. When he returns, he asks what she did that
day.
7:20 p.m.: While she is alone in the interview room, Jackson
briefly leaves to refill her water bottle and returns.
7:25 p.m.: Jackson says she is tired and her stomach hurts,
asking, “Can I go home right now, please? I don’t want to talk.”
Officers dodge her question, and it’s at this point Judge Mark
McGinnis ruled Jackson was in custody.
7:33 p.m.: Police take Jackson to her house so she can get
medicine for her stomach, then return her to the station.
8:19 p.m.: Police take Jackson to get something for dinner.
An officer brings her back to the interview room and tells her
to “have a seat and enjoy your meal” before shutting the door.
8:27 p.m.: Jackson leaves the room to wash her hands
or refill her water bottle, and a detective escorts her back
to the room and shuts the door. McGinnis said this showed
she was being monitored and wasn’t free to do as
she pleased.
8:30 p.m.: An investigator makes a comment about Jackson’s
phone records, asking why she was contacting friends and
relatives.
10:54 p.m.: Jackson says she’s done talking and tells officers
to “take me wherever you have to take me.” Based on the lack
of response from investigators, prosecutors said it’s at this point
Jackson should be considered in custody.
11 p.m.: Jackson says she might have thrown the knife out
of her vehicle window. She tells officers it was a case of “him
or her.”
11:20 p.m.: Police ask Jackson to sign medical forms for her two
sons, “if someone has to provide or take care” of them,
suggesting she will not be there to do so.
11:32 p.m.: A judge signs warrants to search Jackson’s home
and vehicle. Soon after, Jackson is taken back to her house,
where she shows investigators where she hid the knife and her
clothing after she returned from the motel. McGinnis ruled that
without the illegal interrogation, there would not have been
probable cause for the warrants and struck any evidence found
as a result of the searches.
12:39 a.m.: Police read the Miranda warning to Jackson,
who immediately questions what happened earlier during
the interview. When the investigator asks if she wants to
continue talking, she replies that she doesn’t really
have a choice.
1:23 a.m.: Jackson says she stabbed her husband multiple times
at the motel.
2:01 a.m.: Jackson is arrested and taken to jail.

said he always carries an
audio recorder with him
and uses it to conduct interviews. McGinnis said
those comments were a
reminder of how easy it is
to comply with the law.
To remedy the violation, McGinnis will inform the jury of the misconduct before the investigators testify at the
trial, the judge said.
There were multiple
opportunities for someone to come forward and
stop the illegal interrogation, McGinnis said. He
noted that Schneider was
present during that phase
of the investigation, but
Schneider replied that
she hadn’t observed any
part of the interview with
Jackson.
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son at the scene prior to
her confession, according to court records.
Of the more than 100
pages of Jackson’s traninterview,
scribed
McGinnis said the first 24
pages would be allowed,
which took place prior to
when he said she was in
custody.
McGinnis said that his
ruling could significantly
shorten the two-week
trial, and he would consider pushing it back to
July 14.

Without Jackson’s confession and the alleged
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murder weapon allowed
at trial, Schneider will rely on an interview with
Jackson’s son and a Walmart video showing Jackson purchasing a knife.
Evidence found at the
motel, including the knife
sheath, also will be allowed.
During his interview,
Jackson’s son told police
his mother left the house
for about 20 minutes earlier in the day. He said she
returned home and immediately took a shower
and changed clothes.
While one motel employee reported seeing a
person wearing a hoodie
enter her husband’s
room, no one placed Jack-

Case advances with
limited evidence
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